Board of Directors
Daniel K. Mayers
Chairman
Elizabeth Bartholet
Vice Chair
Eric D. Balber
Suzanne B. Cusack
Edward J. Davis
Michael K. Deaver
Jason Flom
Diana R. Gordon
Alan J. Hruska
Alan Jenkins
Brad S. Karp
Richard C. Lee
Doug Liman
Michael Meltsner
Mark C. Morril
William C. Paley
Allan Rosenfield
Sandra Ruiz Butter
Ed Shaw
Jane Velez
Stephen A. Warnke

Founding Chairman
Arthur L. Liman
From 1972 to 1997

Executive Staff
Paul N. Samuels
Director and President
Catherine H. O'Neill
Senior Vice President
Anita R. Marton
Vice President
Martha R. Acero
Vice President/CFO

New York

153 Waverly Place New York, New York 10014
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August 5, 2005

Mr. Richard A. Hertling

Deputy Assistant Attorney General
Office of Legal Policy

4234 Robert F. Kennedy Building
950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530

Re: Attorney General Report to Congress on
Criminal History Background and Employment Screening
(OLP Docket No. 100)

Dear Mr. Hertling:

We are writing in response to the Attorney General’s request for comments on the
Department of Justice’s recommendations to Congress on federal policy related
criminal records and employment screening (70 Fed. Reg. 32840, June 6, 2005).

The Legal Action Center, (LAC) is the only non-profit law and policy organization
whose sole missions is to fight against discrimination for people with criminal
histories, HIV/AIDS and histories of addiction, and advocate for sound policies in
these areas. For three decades LAC has worked to combat the stigma and prejudice
that keep these individuals out of the mainstream of society and help them reclaim
their lives and participate fully in society as productive members of their communities
and the economy. Four years ago, LAC created the National HIRE Network (Helping
Individuals with criminal records Reenter through Employment), a national
clearinghouse to promote policies and employment practices that enable otherwise
qualified people with criminal histories to obtain and retain employment. Due to our
role as both direct service providers and policy advocates on behalf of individuals with
prior involvement with the criminal justice system, we welcome the opportunity to
comment on federal policy related to employment screening for criminal records.

More than 630,000 people are released from state and federal prisons every year - a
population equal to Baltimore or Boston - and hundreds of thousands more leave local
jails and juvenile detention facilities. Access to meaningful employment, including
many jobs now regulated by state and federal screening laws, is critical to successful
reentry into society. As President Bush expressed in his 2004 State of the Union
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Address, if former prisoners, “...can’t find work, or a home, or help, they are much more likely
to commit crime and return to prison... America is the land of the second chance, and when the
gates of the prison open, the path ahead should lead to a better life.” Additionally, through the
recent introduction of the bi-partisan Second Chance Act, and the allocation of funds for the
Prisoner Reentry Initiative, Congress has expressed its support for policies and programs that
help people connect to a network of services, including employment related services, when they
come out of prison or jail. Both the Administration and the Congress understand that if formerly
incarcerated people are unfairly and arbitrarily barred access to employment after release, they
are much more likely to return to crime, becoming an increasing risk and danger to themselves,
their families and our communities. Therefore, it is necessary to ensure that new policies and
laws that will affect these individuals do not diminish public safety, create further roadblocks to
basic necessities, or undermine the nation’s commitment to justice, fairness and a second chance.

A new federal regulation that seeks to standardize “... the existing statutory authorization,
programs and procedures for the conduct of criminal history record checks for non-criminal
justice purposes” may in fact create more unnecessary barriers for people with criminal records
and hinder their chance to find employment. We have serious concerns that such an undertaking
by the federal government may unintentionally have the effect of undermining myriad state laws
that seek to enhance an individual’s chances of obtaining employment by sealing or expunging
certain conviction history records. We are also deeply concerned about issues of accuracy with
state criminal record repositories, which would be the basis of the information contained in a
federal standardized criminal database as well as the cost and accuracy in reporting conducted by
commercial background check companies.

The following comments specifically address factors one, three, and six of the fifteen factors
that the Department of Justice is to consider in making its recommendations to Congress.

Factor One - The Effectiveness and Efficiency of Utilizing Commercially Available
Databases as a Supplement to the Integrated Automated Fingerprint Identification System
Criminal History Information Checks.

During our years of work on behalf of persons with criminal histories, we have found that
the information provided by credit reporting agencies about applicants’ criminal backgrounds is
often plagued with errors. Furthermore, we have observed an alarming incidence of credit
reporting agencies not adhering to various states’ laws regarding confidentiality and disclosure of
certain types of criminal records. Credit reporting agencies often do not follow the Fair Credit
Reporting Act’s standards that require them to follow “strict procedures” to ensure accuracy
when reporting a criminal record for employment purposes.'

'15 U.S.C. § 1681k(a)(2). The purpose of this provision of the Fair Credit Reporting Act is to “insure that
whenever public record information which is likely to have an adverse effect on a consumer’s ability to obtain
employment is reported, it is complete and up to date.”
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State statutes permit disclosure of otherwise sealed information to certain employers such
as law enforcement and health care facilities. Different states have widely varying laws and
protections concerning sealing and expungement, as well as various levels of suppression when
disseminating information to different types of employers. Furthermore, a penal code violation
that may carry the weight of a criminal charge of a felony or misdemeanor in one state may only
be considered a non-criminal violation in another state, and vice versa. Differentiating between
different states’ penal code standards and criminal record protections is complicated and difficult
for those already experienced in criminal justice matters. Private agencies that are inexperienced
in the complexities of the myriad of state laws and policies are ill-equipped to determine which
states and which employers are allowed to receive otherwise sealed information.

For example, one of our clients [See Attachment] has only non-criminal violations for disorderly
conduct on his criminal record, which had been ordered sealed by the New York State Court.
Nevertheless, these violations were reported by two separate major credit reporting agencies, one
of which is based in California, to a New York employer in conjunction with our client’s job
application. Not only were these records sealed and therefore should not have been reported to
an employer, but in one instance the credit reporting agency turned up sealed violations, during a
search for felonies and misdemeanors.” Also, it is against the New York Fair Credit Reporting
Act to report non-criminal convictions on a credit report.” Our client lost two jobs because of
this error and was out of work for over a year. While this is only one example, scenarios such as
this commonly occur when credit reporting agencies run criminal background checks.

Lastly, as private enterprises, credit reporting agencies have little incentive to report information
accurately to employers, and are focused more on the quantity of reports generated as opposed to
their quality. Nevertheless, employers will continue to use their services regardless of its quality,
and to the detriment of job applicants. While all systems presently in use are far from perfect, at
least state and federal agencies have a significant degree of accountability, and means of redress
are much clearer and readily available to job applicants.

Allowing credit reporting agencies access to fingerprint-based FBI reports will open the door to
increased problems for job applicants and unjustified barriers to employment for persons with
criminal records, without providing any tangible benefits. FBI reports are currently the most
complete and accurate nation-wide repository available for criminal background information.
However, the FBI database is not without its fair share of problems. Adding an unaccountable
commercial middle-man is neither appropriate nor necessary to improve criminal background
checks. To the contrary, allowing credit reporting agencies further access to criminal histories
will only make a necessarily complicated system more troublesome and problematic.

There is no public policy goal achieved by utilizing commercial databases for criminal
background checks. At their best, they are no more accurate than current state and federal
databases. At their worst, and more commonly, they are much more rife with errors and

2 In New York, violations are non-criminal charges; misdemeanors and felonies are criminal charges.

3N.Y. Gen. Bus. Law § 380-j(a)(1). This provision states that no consumer reporting agency shall report or
maintain in its file on a consumer information relative to an arrest or a criminal charge unless there has either been a
criminal conviction for the offense or the charges are still pending.
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inconsistencies than any governmental database. Either way, they are the least accountable and
most difficult to rectify of all potential sources of criminal history information, and we are
against their continued use for criminal background checks.

Factor Three - The Effectiveness of Utilizing State Databases.

The FBI does not presently possess independent assessments of state-level criminal
activity. Essentially, the FBI maintains its criminal record repository by combining its own
records on federal arrests and convictions with the states’ criminal justice agencies’ records
regarding state crimes. Since the FBI necessarily relies on the states to supply it with
information on state arrests and convictions, the quality of FBI’s criminal records is largely
dependent on the accuracy and quality of state criminal records.

In more than half of the states, 40% of the arrests in the past five years have no final
disposition recorded, which means the FBI’s systems is similarly incomplete.* For example,
LAC conducted a study in 1995 discovering that 87% of New York State Division of Criminal
Justice Services RAP sheets contained some type of error.” Because the bulk of FBI criminal
record information is based upon offenses committed at a state penal level, and the FBI obtains
information concerning these offenses from each state’s criminal justice repository, the reliability
of FBI criminal records is diminished.

There generally exists a false confidence in the accuracy of fingerprint-based criminal
information databases as opposed to searches conducted using descriptive data. However, these
databases have regularly shown themselves to be erroneous and incomplete. By adopting these
policies, we commit ourselves to supplying employers and licensing agencies with information
that has been proven erroneous and incomplete.

Additionally, state criminal justice agencies often neglect to inform the FBI that a record
has been expunged or sealed. For example, a recent client of LAC was denied a teaching license
on the basis of a youthful offender conviction that had been long-since expunged at the state
level, but was nevertheless still listed in his FBI background check. Compounding these
problems is the fact that such inconsistencies cannot be directly remedied by an individual, as the
FBI only entertains requests to alter its records from state criminal justice repository. Clearly,
inconsistencies between state and FBI criminal records can create unwarranted and excessive
barriers to employment and licensing for persons with criminal records.

The FBI database may be the comprehensive resource currently available for criminal
background checks, but that should not lead to the misconception that it is without errors and
flaws. Any agency or employer conducting or obtaining criminal background checks through the
federal database needs to be constantly mindful of the limitations inherent in the present system;
otherwise qualified job applicants will be unfairly excluded from consideration. We view this as

* Bureau of Justice Statistics, Survey of State Criminal History Information Systems, 2001 (August 2003)
5 LEGAL ACTION CENTER, STUDY OF RAP SHEET ACCURACY AND RECOMMENDATIONS TO IMPROVE CRIMINAL
JUSTICE RECORDKEEPING (1995).
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an extremely important overarching problem affecting the issue of criminal history background
checks.

Factor Six - The Scope and Means of Processing Background Checks for Private
Emplovers Utilizing Data Maintained by the Federal Bureau of Investigation that the
Attorney General Should be Allowed to Authorize in Cases Where the Authority for Such
Checks is not Available at the State Level.

Each state has its own laws regarding what types of employers are entitled to request and
use fingerprint-based background checks for employment screening purposes. In the State of
New York, for example, fingerprint-based background checks are obtainable by public
employers, child care and home health care agencies, hospitals, financial institutions and
museums, and schools and companies that hire school bus drivers. For public policy reasons,
access to such highly sensitive information as criminal histories is limited to entities that serve
vulnerable portions of the population or that safeguard significant financial assets.

It is the right of the individual state governments to legislate for the social and economic
welfare of their citizens. In New York State, for example, the state legislature has chosen to
create a very careful balance between protecting vulnerable populations and assets through
criminal screening, and safeguarding the ability of persons with criminal records to obtain and
maintain employment and contribute to society both socially and economically. Other states
have opted for similar or differing balances, based upon the needs and desires of the public.
Allowing private employers direct access to the FBI database by conducting direct fingerprint-
based criminal background checks would result in the preemption of state laws governing these
protections and would undermine state sealing laws.

Furthermore, each state has different levels of suppression regarding criminal background
information; certain records are released or suppressed depending on who is requesting the
background check. In order to lessen the stigma of conviction and give those with conviction
records a meaningful opportunity to obtain gainful employment New York seals certain records
to the public.” For example, in New York, certain violations such as disorderly conduct are
automatically sealed and it is illegal to report such violations to an employer on a background
check. Other states, however, do not seal such charges.

Allowing employers from different states access to a standardized nationwide database
will give them access to records from other states that they may not have a legal right to see in
their own state. More specifically, a New York state employer running a fingerprint-based
background check through the FBI can gain access to a disorderly conduct violation on a
person’s record in another state, even though these records are sealed in New York and by law
should not be disclosed to an employer.

In addition, different states have different policies regarding arrest records. Many states
prohibit employers from inquiring about arrests that did not lead to conviction, while many

®N.Y. Crim. Proc. Law § 160.55
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others do not. In both New York and California, employers may not ask about arrests not
resulting in a conviction. California even destroys such records three years after the arrest date,
and New York forbids employers from adversely acting upon such information if they happen to
learn of it. Contrarily, Missouri does not seal records of arrests not resulting in convictions and
does not bar employers from asking about such arrests. Employers in states such as New York
and California will easily obtain access to records of arrest not leading to conviction in other
states that do not afford the same protections which will likely result in an increase in
unwarranted bars to employment, in violation of certain states’ policy initiatives.

Another problem inherent in allowing employers direct access to the FBI database is that
they would then be responsible for interpreting complicated criminal history information. Each
state has different classes of felonies for certain types of criminal behavior. A charge that carries
the weight of a Class A felony in one state may be a Class C felony in another state. A charge
that is a felony in one state may only be a misdemeanor in another state, and vice versa. A few
states have opted to accord criminal charges to activity that is purely a vehicular violation in
most other states. Employers may easily end up barring a job applicant due to the
misinterpretation of the weight that a criminal charge carries in their own state as opposed to the
weight it carries in the state from which the record originates. Compounding these issues is the
sheer complexity of the actual fingerprinting process, which the average employer and
commercial background check company is wholly inexperienced in conducting.

Allowing private employers access to a standardized federal background checking system
will likely result in the circumvention of the public policy initiatives of legislatures in states such
as New York and California, which have opted to afford persons with criminal records certain
degrees of privacy and protection. It would also result in the decisions of various state
legislatures to classify certain crimes with different weights and penalties.

Concluding Remarks

In summary, we are concerned that the extension of access to the federal criminal
database will likely result in an increase in unnecessary employment barriers for people with
criminal records. We feel that such an extension of access will inadvertently interfere with the
individual states’ policies and ability to legislate for the social and economic welfare of their
citizens, especially those with criminal records who are trying to move on and make a better life
for themselves. We are especially concerned with the accuracy of state criminal record
repositories, the basis of the federal standardized database, which would only be exacerbated by
allowing commercial background check companies and employers unfettered access to such
information.

Thank you for giving us the opportunity to comment on this initiative by the federal
government to regulate employment screening for criminal records on a national level, as well as
the efficacy of utilizing state criminal databases for a national database and the prudence in
allowing access by employers and commercial background check companies to such a database.
As national policies are developed to meet the increasing concern for security, the safety and
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Policy, 202-544-5478, aeggleston@lac-dc.org or Laurie Parise, Director of the HIRE Network’s
Youth Reentry Project at 212-243-1313, Iparise@lac.org.

Sincerely,

b 2L W /%
Alexa Eggleston urie Parise

Director - Youth Reentry Project

Director of National Policy
National H.L.R.E. Network:

- Legal Action Center
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? Background Check Results

Customer: 2319 — TYCO HEALTHCARE .
Location: PLEACA — Nellicor & Puritan Bennett Pleasonton CA

. Control Number- N

Name Inforimation Uséd in Search

Address Information Used in Search

Applicant SSN: MDD
UserD iy
. Ordered: 6/18/2004 8:58:00 PM

Last Updated: 6/30/2004 4:02:00 PM

Applicant Status: Incomplete

State Criminal Search

Date Rccclvcd 6/30/2004 4:02:00 PM

Aoceptance and use of this report requires the mclusmn of the applicant Blll
of Rights as required by the FCRA and as previously supplied by AISS. The
user will indemhify AISS in the event of compliante failure. Additional corpws
are available free of charge upon request at 1-800-853-3228.

STATE CRIMINAJL, HISTORY

Stake:

Information Source:

Type 'of Search:
. Scopet
Jurisdietion:

Arrest Dmte:
Arresting County:
. Case Number:
- Charge:
Dispeosition:

Disposition date:

*% SEE BELOW *+
NY _
OFFICE OF COURT ADMIN.

CRIMINAL
FELONY AND MISDEMEANOR é“'
STATEWIDE -

04/28/1999
BRONX

DISORDERLY CONDUCT ~ VIOLATION . <
PLEAD GUILTY, 1 YEAR CONDITIOMAL DISCHARGE, 3
DAYS COMMUNITY SERVICE

" CONVICTION

06/16/199%

The following information was found -

htwp://fwrare, cdmgt&stcom/Tcsm-Rcsulfs-ﬁgCheclc_Detasp

——— TILI2004



AUG US *B5 15:41 FR LEGRL ACTION CENTER 212 675 6286 TO 12025142424 P.18,14

N -
' " Background Check Results Pagelo

Name: L Y ©
AKA: D
DOB: MATCHES .
SSN: NA
hddr on File: NA
DL : ’ NA
Physical Desc.: NA
Arrest Date: -’ 01/18/1998
Arresting County: KINGS

Case Number:
Charzrge:
Pisposition:

Disposition date:

DISORDERLY CONDUCT ~ VIOLATION

PLEAD GOUILTY, 1 YEAR CONDITIONAL DISCHARGE
CONVICTION

02/23/19%8

The following informdtion was found -

Name:

AKA:

DOB:

SSN:

Addr on File:
DL#%:

Phvsical Desc.:

‘Arrest Date:
Arresting County:
Case Number:
Charge:
Disposition:

bisposition date:

[

* 08/06/1998

QUEENS

DISCRDERLY CONDUCT - VIOLATION é—‘ :
PLEAD GUILTY, 1 YEAR CONDITIONAL DISCHARGE
CONVICTION
08/07/1998

The following information was found -

Name:

DOR:

SSN:

Addr on File:
DL#: -
Physical Desc.:

MATCHES
NA
N2,

. NA ¥

Na

htp:/fwww.edrugtest com/Tests-Results-bgCheck_Detasp  © 7112004
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carol seerandeo

From: “Sterling Testing Systems (E - Mail Server)" <emailserver@sterlingtesting.com>
To: <csperandeo@modmedsys.com>
Sent: Wednesday, October 27, 2004 1:19 PM

Subject: Resuits for order 2005763 Applicant\IIIIRNENY

Sterling Testing Systems

Subject Profile

, COMPANY NAME: Modern Medical Systems Company
ORDER HAS BEEN OPENED; QOct 26 2004 1:14PM
SOC.SEC.NUMBER: QU
NAME: ..
CURRENT ADDRESS : QD

DRIVER'S LICENSE: QMRS TATE: NY
pOB: .
" Results Status
Service Einding
CRIMINAL Alert
DMV See result below

A .

Criminal Resulis

THE CRIMINAL INFORMATION REPORTED IN THIS REPORT APPEARS EXACTLY AS IT
IS RECEIVED FROM THE LOCAL JURISDICTIONS AND MAY CONTAIN INFORMATION
THAT MAY BE PROHIBITED FOR USE IN MAKING HIRING DECISIONS. THEREFORE, IT
IS ADVISABLE TO CONSULT YOUR CORPORATE COUNSEL PRIOR TO MAKING ANY
ADVERSE HIRING DECISIONS.

Zip: STATE

County: STATE OF NY State: NY OF NY City: STATE OF NY
CRIMINAL HISTORY SEARCH INFORMATION
ARRESTAINCIDYNT RECORD
—SS,VIOLATION
Name On Court File: D Name Given: UENNGEGEGGGN
AKA:
Date Of Birth On Court File QUi pate 0f Birth Given \GINEIENGD
SS # On Court File: N/A 8§ # civen - UENEEND

10/28/2004
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County: STATE OF NY

State: NY
Docket # / Case # QN

*r-;-,‘,,v“‘.r... o
Ind #:

Arrest/Incident Date: 04/28/1599

Charges: : ) ‘ )
—%- SEALED .

Disposition Date: D6/16/200D :

R AT L T an - e
Digposition:
PLED GUILTY TO DISORDERLY CONDUCT (V)

Ay - "

Santence Informacion:

CONDITIONAL DISCHARGE - 1 YEAR o~ %
COMMUNITY SERVICE - 3 DAYS -t
.&-i'“ e, I . “ e

Additional Information: ~ .
NOTE RECORD IS JN BRONX COUNTY  “rwiddliffe

o e

+#*THIS IS NOT A CONVICTION*##

CRIMINAL HISTORY SEARCH INFORMATION

m{gﬁmm RECORD
~—>VIOLATION

,-Name‘shr-éourt File:_ Name Given: UGN
AKA:

Date Of Birth On Court File Qi Date 0f Birth Given: UNIIIIIEENED
SS # on court File: N/A ss # Given: UNENGED

County: STATE OF NY

State: KNY

Docket # / Case #: QEED.

Ind #:

Arrest/Incident Date;: 01/18/1998

Charges:
-——> SEALED

Disposition Date: 02/22/1999

Disposition:
PLED GUILTY TO DISORDERLY CONDUCT (V)

\

10/28/2004
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Sentence Information:
CONDITIONAL DIEBCHARGE - 1 YEAR

Additional Information:
NOTE RECORD IS IN KINGS COUNTY

*v«THIS IS NOT A CONVICTION«*#*

CRIMINAL HISTORY SEARCH INFORMATION

- ARREDP/INCIDENT RECORD  °
——=> VIOLATION
Name On Court File: UINMENENUSEn Name Given: NG

AKA : '

Date Of Birth On Court File:QuEmSiiD Date Of Birth Given: D
58 # On Court File: N/A 88 # Given: WD

County: STATE OF NY

!*h

State: NY

Docket # / Case #: UNIEINE
Ind #:

Arrest/Incident Datq}. 08/06/ig98

Charges:

- sEALED

Disposition Date: 08/085/19%5

Digposition:”
LLED GUILTY TO DISORDERLY CONDUCT (V)

.Sentence Information:
CONDITIONAL DISCHARGE - 1 YEAR

Additional Information:
NOTE RECORD IS IN QUEENS COUNTY

T*daTHIS IS NOT A CONVICTION®**

REPORT GENERATEDR: Wednesday, Oct 27 2004

STATUS: cLOSED CLOSED DATE: Oct 27 2004 1:19PM
Back To Top

Dmv Resuits

10/28/2004
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Driver License# iR
State: NY '
CLOSED DATE: Oct 26 2004 2:35PM
ook : il sEx G-
L N HEIGET : @il E=YE coLoR : (NN
b COUNTY : Wl \
MI #: WD,
LICENSE CLASS: Wi STATUS : VALID EXPIRATION : @

e e I T R T ACTIVITY hhkkkkhhhkbRwhhhhdardnd

DOCUMENT SURRENDERED ON: 06/25/1993 TO FL
RETURNED TQ NY ON: 03/04/1999

xhKThhkreRxh AR AN AR

USPENSIONS/REVOCATICONS ARAAEAE KRR RRRRRRNK
SUSPENSION

71672002 ¥z CTOBNCSEE  ORDER #: W
LOCATION: NEW YORK COUNTY, MANHATTAN S. M. ADJ.

CLEAR ON: 05/28/2002 SCOFFLAW PATD

SUSPENSION: 04/13/2002 FLD ANSWER SUMMONS ORDER # : Q>
LOCATION: NEW YORK COUNTY, MANHATTAN S. ADM. ADJ.
CLEAR ON: 05/16/2002 DEFAULT CONV IMPOSED

SUSPENSION: 11/30/2001 FATLURE T~ PAY FINE ORDER # s
LOCATION: RICHMOND COUNTY, STATAN LSLAND ADMINISTRATIVE ADJ

JUDGMENT AMOUNT': 280 COUNTY: KINGS
CLEAR ON: 05/28/2002 JUDGMENT SATISFIED

kA kk kb kTR EE R R CONVICTIONE/BAIL FORFEITURES rhebrabhrnhxnrbknren
"CONVICTION: SPEED IN ZONE 081/050
VIOLATION: 07/21/2001 CONVICTED ON: 11/16/2001
LOCATION: RICHMOND COUNTY, STATEN ISLAND ADMINISTRATIVE ADJ
PENALTY: FINE- §250 POINTS: 8

COMM VEH: UNEKNOWN HAZMAT: UNKNOWN

CONVICTION < Q] OESETRUCT INTERSECT _ DEFAULT CONVICYTION

VIOLATION: 06/—77 2001 ' CONVICTED ON: 05/16/2002
LOCATION: NEW YORK COUNTY, MANHATTAN 5. ADM. ADJ.
PENALTY: FINE- §60 -POINTS: 2

COMM VEH: UNKNOWN HAZMAT: UNKNOWN
*d+ END OF RECORD #*+

Back To Top

~

10/2/7004
sk TOTAL PAGE. 14 *xxk



Employment Standards that Encourage
the Employment of Qualified People Criminal Histories
(October 2005)

Statement of the Issue

About 630,000 individuals are released from state and federal prisons every year.!
Furthermore, there are countless others returning from local jails each year. As of December
2001, it was estimated that over 64 million people in the United States had a state rap sheet,
about 30% of the nation’s adult population.? According to the U.S. Department of Justice
Bureau of Justice Statistics, at the end of 2001 approximately 64,282,700 criminal history
records were in the criminal history files of state repositories.® Evaluated against U.S. Census
data from 2000 indicating that there are 209,128,094 people 18 years or older in the United
States (see hitp://factfinder.census.qgov/), a significant portion of the American workforce has a
criminal record.

Despite the existence of federal guidelines discouraging employment discrimination against
people with criminal records* and providing employment standards that employers could use to
conduct an individualized assessment of applicants with conviction histories, it is still very
difficult for individuals with criminal records to get and remain employed. For many of these
individuals the stigma associated with having a criminal record is life-long and the lack of legal
protections against discrimination make it very difficult to obtain or retain employment. Some
state statutes explicitly encourage the employment of people with criminal records by ensuring
that qualified people with criminal records are given fair and equitable opportunities to obtain
gainful employment, while simultaneously promoting public safety. In the absence of
employment, statistics show that an individual with a criminal record is much more likely to
commit another crime.®

Currently, 14 states have statutes that apply standards for the consideration of people with
criminal records for hiring and licensing. These statutes not only promote the safety of the
general public and the welfare of the person leaving prison, but assist employers by providing
guidance that allows for informed hiring or licensing decisions.

Background

Various state laws place limitations on employment opportunities for people with criminal
records. Often, these laws (or lack thereof) permit employers to make categorical exclusions of
people with criminal records, without providing applicants an opportunity to present evidence
showing that they have the pertinent qualifications and requisite skills to do the job. Moreover,
there are laws that require mandatory exclusions for certain individuals with criminal histories
and takes away an employers’ discretion to make employment decisions. These limitations not
only include employment decision but also with obtaining occupational licenses to engage in
particular professions.

Even if people with criminal histories are not explicitly banned from a type of work by law, the
lack of affirmative protection can lead to unfair exclusion. To address these issues and facilitate

Helping Individuals with criminal records Re-enter through Employment Legal Action Center 236 Massachusetts Ave. www.hirenetwork.org
153 Waverly Place NE, Suite 505 email: info@hirenetwork.org

New York, NY 10014 Washington, DC 20002
212-243-1313 (p) 202-544-5478 (p)
212-675-0286 (f) 202-544-5712 (f)


http://factfinder.census.gov/)
mailto:info@hirenetwork.org

employment, a number of states have enacted statutes and the federal government has issued
guidance to prohibit employment discrimination against qualified people with criminal histories.

Title VIl of the Civil Rights Act of 1964° prohibits employers from discriminating in employment
decisions on the basis of race, color, gender, national origin or religion. The EEOC has
determined that policies that exclude individuals from employment on the basis their arrest and
conviction records may violate Title VII because such policies disproportionately exclude
minorities, in light of statistics showing they are arrested and convicted at a rate significantly in
excess of their representation in the population. The EEOC has noted in its policy directive
regarding the consideration of conviction records in the hiring process that four relevant factors
should be used when an employer assesses the job-relatedness of an applicant’s conviction
record:

1. the nature, number and circumstances of the offenses for which the individual
was convicted;

2. the length of time intervening between the conviction for the offense(s) and the
employment decision;

3. the individual's employment history; and
4. the individual's efforts at rehabilitation.”

State laws may additionally provide employers and licensing agencies guidelines to help them
determine when a criminal record should not automatically disqualify an applicant. Currently, 14
states have statutes that prohibit discrimination against people with criminal records in
employment and licensing and set out standards governing public employers’ consideration of
applicants’ criminal records; 5 of those states have standards governing private employers as
well.

The standards vary in the 14 states that bar employment and licensing discrimination. Most
require employers to consider whether there is a rational, reasonable, direct or substantial
relationship between the crime for which the applicant was convicted and the work he or she
wishes to perform. Many of the statutes provide balancing tests while others prohibit a refusal
to hire solely because of a criminal conviction.

These laws do not require employers to hire people with criminal histories. Rather, they instruct
employers how to consider the relevance of the criminal history when the applicant is otherwise
qualified for the position. Most statutes do this by requiring that employers only consider
convictions that are somehow related to the work the applicant would conduct. For example,
consider an employer who is trying to decide whether or not to hire a woman who was convicted
of drug possession. If that employer seeks an office manager, he will likely conclude that the
applicant’s crime is unrelated to the position. If, however, the employer is seeking a new
pharmacist, he may lawfully conclude that her conviction disqualifies her for the job. To give
actual examples from Florida case law, a conviction for attempted armed robbery did not act as
disqualification for employment as a firefighter,® but a conviction for marijuana use may bar
employment as a police officer.’

Statutes may instruct employers to consider other factors including the applicant’s age at the
time of his or her crime, the time that has elapsed since his or her arrest or conviction, and



whether he or she has been rehabilitated. An applicant can demonstrate that he or she has
been rehabilitated by showing that he or she has remained crime-free for an extended period of
time, completed a sentence of incarceration or community supervision, completed a drug or
alcohol rehabilitation program, etc.

It is very important to also understand that employers in most states can deny jobs to people
who were arrested but never convicted of any crime — only 10 states prohibit all employers and
occupational licensing agencies from considering arrests if the arrest did not lead to
conviction.’® That means occupational licensing agencies can deny licenses based on any
criminal record, regardless of outcome, circumstance or relevancy to the job being sought.

STATES THAT REQUIRE INDIVIDUALIZED ASSESSMENTS BY PUBLIC EMPLOYERS

1. Arizona

In Arizona, public employers may deny employment on the basis of a conviction, and
agencies may deny licenses to persons whose civil rights have been restored only if a
reasonable relationship exists between the conviction and employment or license sought.**
The law is inapplicable to law enforcement agencies.

2. Colorado

Colorado law provides that conviction of a felony or other offense involving “moral turpitude”
shall not act as an automatic bar to obtaining public employment or an occupational
license.” The statute does not apply to certain positions, including law enforcement and
positions dealing with vulnerable populations.

3. Connecticut

In Connecticut, an applicant may not be denied state employment or licensure solely
because of a prior conviction.’®> However, a state agency may determine a person is not
suitable for the position or license after considering the relationship between the offense and
the job, the applicant’'s post-conviction rehabilitation, and the time elapsed since conviction
and release.’® When conducting these determinations, the state employer or licensing
agency may not consider arrests that did not lead to conviction, nor records that have been
expunged.™ If a conviction is used as a basis for rejection, a written rejection stating the
evidence presented and the reasons for the rejection must be completed, and sent via
registered mail to the applicant.*®

4. Florida

State employment and licensure may not be denied solely because of a conviction.’
However, this prohibition does not apply if the conviction was for a felony or a first-degree
misdemeanor that is directly related to the position sought by the applicant.*® In addition, the
prohibition is inapplicable to law enforcement, fire fighting, and correctional agencies.*®
Complaints filed are adjudicated in accordance with Florida’s Administrative Procedures
Act.? Attorney’s fees are available in certain circumstances.?

5. Kentucky



Kentucky forbids discrimination by public employers and licensing agencies. Public
employers and licensing agencies can consider applicants’ convictions if they directly relate
to the employment.?? Lawyers and some law enforcement personnel are not protected.?

The statute does not protect many persons with criminal records, as it does not protect
persons convicted of “felonies, high misdemeanors, and misdemeanors for which a jail
sentence may be imposed,” as well as crimes of “moral turpitude.”?*

6. Louisiana

Louisiana prohibits discrimination by public employers and licensing agencies. Agencies
can consider applicants’ felony convictions if they directly relate to the employment. When
an applicant is denied employment or licensure because of his or her conviction record, that
decision must be made in writing. Thirteen different agencies, ranging from all law
enforcement agencies to the State Board of Embalmers and Funeral Directors, are
exempted from the statute.?

7. Minnesota

Minnesota does not allow public employers and licensing agencies to refuse to hire or
license persons solely or in part because of their convictions, unless those convictions
directly relate to the employment.?® Furthermore, if the applicant can show competent
evidence of sufficient rehabilitation, he or she is not disqualified from licensure or
employment.?’

8. New Mexico

Public employers and occupational licensing authorities may not use, distribute, or
disseminate records of misdemeanor convictions not involving moral turpitude. Convictions
may be considered, but cannot operate as an absolute bar to employment or licensing.?®
Applicants may be disqualified based upon felony convictions or misdemeanor convictions
involving moral turpitude if they are directly related to the position or license sought, or if the
individual is deemed insufficiently rehabilitated. Completion of parole or probation or a
three-year period following discharge or release from imprisonment without a subsequent
conviction will create a presumption of rehabilitation. Furthermore, the statute does not
cover law enforcement agencies.

9. Washington

Except for law enforcement agencies and jobs providing unsupervised access to children
and vulnerable adults, most public employers and occupational licensing agencies may not
disqualify an individual solely because of a prior felony conviction. Because the conviction
may be considered, however, individuals may be denied employment or a license if the
conviction directly relates to the position or license sought, and if fewer than ten years have
elapsed since the conviction.

STATES THAT REQUIRE INDIVIDUALIZED ASSESSMENTS BY PUBLIC AND PRIVATE EMPLOYERS

1. Hawaii



Hawaii Revised Statutes 88 378-1 et seq. prohibits employment discrimination by all non-
federal employers, even those with only one employee, based on applicants’ criminal
records. Employers may consider applicants’ convictions insofar as they are rationally
related to the employment.?® Hawaii is unique in forbidding employers in most fields from
inquiring about applicants’ criminal records until they have extended a conditional offer of
employment, and in only allowing employers to consider convictions that occurred within the
past ten years. *°

Kansas

Kansas' law provides that for an employer to refuse to hire an applicant, his or her criminal
history must reasonably bear on his or her trustworthiness or the safety or well being of the
employer’'s employees or customers.®® The statute applies to both public and private
employers and it limits liability for employers regarding the employment decision, as long as
the applicable standard is followed.

New York

The New York State Human Rights Law states that an applicant may not be denied
employment or licensure because of his or her conviction record unless there is a direct
relationship between the offense and the job or license sought, or unless hiring or licensure
would create an unreasonable risk to property or to public or individual safety.** This law
applies to employers with ten or more employees.* A person with a criminal record who is
denied employment is entitled to a written statement of the reasons for such denial within
thirty days upon request. Factors to consider in analyzing whether employment may be
denied are found in New York Corrections Law, Article 23-A.** In addition, an employer may
not inquire about nor act upon an arrest, which was terminated in favor of the individual.*®

The New York State Division of Human Rights oversees discrimination claims. Any
complaint filed with the Division must be filed within one year after the alleged discriminatory
practice.®*®* When a complaint has not been filed with the Division, it may be brought directly
in state court within three years of the alleged discriminatory practice.?” The provisions of
this law do not apply to the licensing activities of governing bodies in relation to the
regulation of firearms, or an application for employment as a police officer or peace officer.

Several cases have discussed New York’s anti-discrimination statute. The Second Circuit
has declared that because claims under the New York Human Rights Law are judged under
the same standards of proof as Title VII claims, claims brought by a plaintiff under both
statutes will be analyzed in tandem.*® Other cases discussing the law’s applicability and
analysis include: Soto-Lopez v. New York City Civil Service Commn., 713 F.Supp. 677
(S.D.N.Y.1989); Bonacorsa v. Van Lindt, 71 N.Y.2d 605, 611-14 (1988); Al Turi Landfill, Inc.
v. NYS Dept. of Environmental Conservation, 98 N.Y.2d 758 (2002); Alston v. City of New
York, 270 A.D.2d 3 (N.Y. App. Div., 2000); Okoro v. City of New York Human Resources
Admin., 631 N.Y.S.2d 342 (N.Y. App. Div. 1995); and Ford v. Gildin, 613 N.Y.S.2d 139 (N.Y.
App. Div.1994).

Pennsylvania

Since July 16, 1979, employers in Pennsylvania may only consider a job applicant’s felony
or misdemeanor convictions if they relate to the applicant’s suitability for employment.*
Occupational licensing agencies may consider any felony, but only job-related misdemeanor



convictions.*> The applicant is entitled to a written explanation if he or she is denied
employment based upon a criminal history, or licensure based upon a conviction.**

5. Wisconsin

Wisconsin prohibits discrimination based on arrest or conviction records in the same manner
it prohibits discrimination against members of protected classes. The protective statutes
apply to employers, labor organizations, employment agencies and licensing agencies.
Several classes of employers are exempted from the statute. *> Most importantly, in many
cases, licensing agencies are not covered. **

Employers cannot ask applicants about an arrest record, unless a charge is pending. If an
applicant’s arrest is pending, employers can refuse to consider hiring him or her if the arrest
substantially relates to the employment. Employers can only consider convictions insofar as
they substantially relate to the employment or affect applicants’ bondability.**

RECOMMENDATIONS FOR A FAIR EMPLOYMENT BACKGROUND SCREENING STATUTE

1. Protect applicants for employment or licensing from discrimination by both private
and public employers, including licensing agencies.*® For ease of implementation,
the statute should apply to employers of sufficient size to trigger other anti-
discrimination laws in that state. For example, a federal law should only apply to
employers with 15 or more employees to mirror coverage under Title VI1,*® whereas
Hawaii’'s anti-discrimination statute includes provisions pertaining to people with
criminal records, cover employers with only one employee.*’

2. Protect applicants from discrimination based on arrest records not leading to
conviction. Employers should not be able to inquire about or consider applicants’
arrest records when those arrests did not lead to convictions.*®

3. Make provision applicable at all stages of employment: hiring, retention, promotion,
and dismissal. The statute should not be reduced to hiring decisions.

4. Permit employers to consider only convictions that bear some type of rational
relationship to the employment being sought.*

5. Guide employers’ discretion in determining whether the conviction is related to the
employment.®® Important factors for employers to consider are the nature of the
crime for which the applicant was convicted,** whether the applicant has been
rehabilitated,* the time elapsed since the applicant was arrested,* and the
applicant’s age when he or she was arrested.*

6. Require employers and agencies to document in writing their decisions not to hire
applicants because of their criminal records, and provide notice to these applicants
of the rejection and the reason for it. Notice should be completed within a
reasonable amount of time.>®

7. Provide for the award of attorneys’ fees when people seek to enforce their rights
through private lawsuits.*® Providing attorneys’ fees will allow facilitate private
plaintiffs gaining access to private lawyers who can enforce their clients’ rights. In
the words of Justice Blackmun, laws that provide attorneys’ fees grant private
citizens “a meaningful opportunity to vindicate the important . . . policies which these
laws contain.”’



8. Insulate employers who comply with relevant standards against liability for negligent
hiring.® Employers may be more open to hiring people with criminal records if their
liability is limited.

Encouraging employers to hire qualified individuals with criminal records promotes the active
and full participation of these individuals in their families, economically, socially, and civilly. *°
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New York State Corrections Law

ARTICLE 23-A:
LICENSURE AND EMPLOYMENT OF PERSONS PREVIOUSLY
CONVICTED OF ONE OR MORE CRIMINAL OFFENSES

Section:

750. Definitions.

751. Applicability.

752. Unfair discrimination against persons previously convicted of one or more criminal
offenses prohibited.

753. Factors to be considered concerning a previous criminal conviction; presumption.
754. Written statement upon denial of license or employment.

755. Enforcement.

S 750. Definitions. For the purposes of this article, the following terms shall have the
following meanings:

(1) "Public agency" means the state or any local subdivision thereof, or any state or local
department, agency, board or commission.

(2) "Private employer" means any person, company, corporation, labor organization or
association which employs ten or more persons.

(3) "Direct relationship" means that the nature of criminal conduct for which the person
was convicted has a direct bearing on his fitness or ability to perform one or more of the
duties or responsibilities necessarily related to the license or employment sought.

(4) "License™" means any certificate, license, permit or grant of permission required by the
laws of this state, its political subdivisions or instrumentalities as a condition for the lawful
practice of any occupation, employment, trade, vocation, business, or profession.
Provided, however, that "license” shall not, for the purposes of this article, include any
license or permit to own, possess, carry, or fire any explosive, pistol, handgun, rifle,
shotgun, or other firearm.

(5) "Employment" means any occupation, vocation or employment, or any form of
vocational or educational training. Provided, however, that "employment" shall not, for the
purposes of this article, include membership in any law enforcement agency.

S 751. Applicability. The provisions of this article shall apply to any application by any
person who has previously been convicted of one or more criminal offenses, in this state or
in any other jurisdiction, to any public agency or private employer for a license or
employment, except where a mandatory forfeiture, disability or bar to employment is
imposed by law, and has not been removed by an executive pardon, certificate of relief
from disabilities or certificate of good conduct.

S 752. Unfair discrimination against persons previously convicted of one or more criminal
offenses prohibited. No application for any license or employment, to which the provisions
of this article are applicable, shall be denied by reason of the applicant’s having been
previously convicted of one or more criminal offenses, or by reason of a finding of lack of
"good moral character” when such finding is based upon the fact that the applicant has
previously been convicted of one or more criminal offenses, unless:

(1) there is a direct relationship between one or more of the previous criminal offenses

and the specific license or employment sought; or



(2) the issuance of the license or the granting of the employment would involve an
unreasonable risk to property or to the safety or welfare of specific individuals or
the general public.

S 753. Factors to be considered concerning a previous criminal conviction; presumption.
1. In making a determination pursuant to section seven hundred fifty-two of this chapter,
the public agency or private employer shall consider the following factors:

(@) The public policy of this state, as expressed in this act, to encourage the licensure and
employment of persons previously convicted of one or more criminal offenses.

(b) The specific duties and responsibilities necessarily related to the license or employment
sought.

(c) The bearing, if any, the criminal offense or offenses for which the person was
previously convicted will have on his fitness or ability to perform one or more such duties
or responsibilities.

(d) The time which has elapsed since the occurrence of the criminal offense or offenses.
(e) The age of the person at the time of occurrence of the criminal offense or offenses.

(F) The seriousness of the offense or offenses.

(9) Any information produced by the person, or produced on his behalf, in regard to his
rehabilitation and good conduct.

(h) The legitimate interest of the public agency or private employer in protecting property,
and the safety and welfare of specific individuals or the general public.

2. In making a determination pursuant to section seven hundred fifty-two of this chapter,
the public agency or private employer shall also give consideration to a certificate of relief
from disabilities or a certificate of good conduct issued to the applicant, which certificate
shall create a presumption of rehabilitation in regard to the offense or offenses specified
therein.

S 754. Written statement upon denial of license or employment. At the request of any
person previously convicted of one or more criminal offenses who has been denied a
license or employment, a public agency or private employer shall provide, within thirty
days of a request, a written statement setting forth the reasons for such denial.

S 755. Enforcement.

1. In relation to actions by public agencies, the provisions of this article shall be
enforceable by a proceeding brought pursuant to article seventy-eight of the civil practice
law and rules.

2. In relation to actions by private employers, the provisions of this article shall be
enforceable by the division of human rights pursuant to the powers and procedures set
forth in article fifteen of the executive law, and, concurrently, by the New York city
commission on human rights.





